
STATE OT NEW YORK

STATE TAX COMMISSION

In tbe Hatten of Petit ion

of

WARNER COMMUNICATIONS. IItrC.
es r  lnc .  )

fon redeternination of defi.ciency of
fnanchiee tax unden ArtLcte 9-A of
the tax law fon the fiseal yean
ended 9 /30 /69r

Kinney Senvi.ceEl Ine. having flLed a petlt lon for re-

determination of deficiency of fnanchiae tax unden AnticLe 9-A

of the tax law f,or the FYE 9/30/69, and a heaning having been

held at the offiee of the State Tax Connieoion; 2 l{on1d Tnade

Centen, New Yonk Cityl at which heaning A. D. Youngwood, Eeq. and

H, H. Heinsteinl Eeq. of counseL appeaned and the necond having

been duly examined and considened by the State Tax Conml.asion,

It ie heneby foundl

(1) Kinney Senvi.ces, Inc. (trKinney[) was inconponated

in New Yonk an L2/26/61 and wae menged into lJannen Cornnunicatlone,

Inc. (rtWanne:rrr), a Delaware conporationr oD 219/?2.

(2, On 4122/691 Kinney punchaeed, fnon an unnelated

panty, 15 Ehanes (201 of the shares then outetanding) of thc conaon

etogk of Warnen Bnoe. - Seven Arts Reconde, Inc. (trRecordEff) r fon a

total  eoneidenat ion of  $23r590r000. on sl29/09, Kinney tnanefenred

the 15 shanee to ita wholly owned sube{diany, Independent Newe Co.1

Ine. ( ! ' Independentrr) ,  f ,on a total  coneidenat ion of  $201790r000

($1r090r000 caeh and $19r700r000 accounts  rece ivab le ) r  thus  nc f lec t ing
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a book Loea of  $218001000. The sel l ing pr ice to Independent was

baeed on the pnice oniginally paid by Kinney to the unneLated

pantyr adJueted for dividende receLved duning the interin peniod.

Recorde had pald div idends of  $218001000 to Kinney duning the

pen l "od  4122169  to  5129 /69 .

Kinney filed a coneolidated netunn with Ltg wholly owned

subsidianies for Fedenal. punposes fon the fYE 9/30/69, The book

l.oes of $218001000 had no effect on Fedenal. taxable income eince

such loee ttae treated aB a defenned inteneompany tnansaction.

KLnney fil.ed an individuai netunn fon New Yor:k State fnanehiee tax

purpoees and deducted the loss of  $?18001000 ln comput ing State

taxable incone fon the FYE 9/30/69.

(3) 0n 1/27/70, Independent decLaned a div idend of  the

15 ehaneg of RecondEr stock; and the etock was netunned to Kinncy

on L/3L/70, At that t irne Kinney nade an entny on ite bookE ac

foLLowa:

DRt Investment l .n Reconde $2212921000
CR. Due fnorn Independent
CR. Dlvidend Income

$16,s5o,  ooo
$ 5r642rooo

The above book cnedi t  to div idend income of $516421000

had no effect for feder.al punpoaea, eince Kinney filed a coneolidated

FedEnaX netunn fon th6 fYU 9130/7Ar and intercompany dlvidends are

elinineted Ln eornputing fedenal taxable income. Klnney f,lIed an

indlviduaL raturn for' llehr Yonk State franchiee tax purpooce, a,nd

elLrninated euch dlvidende in computing State taxable incoms fon the

fYn 9/30/7CIr &B being divfdends fnom eubeidiary oapital.
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(t+) The Conponation Tax Bureau diEallowed the deduction

fon the lose of  $218001000 indicated at  Q, and lssued a statenent

of audit adJuetment and notice of deficJ.ency for the PYE 9/30/69

conputed ae followe r

Entine net income neponted
Add defer.ned loss on sale of etock
Tcxable net ineome
Tax at 74
Subsidiany capital tax neponted
Total
Tax pen repot"t
Deficieney

(  824 ,o68 .  oo  )
2 r800r000 .00
1r795r532 .00

r38 ,287  .00
L7  ,28  5 .00

155 ,572 .00
q5r2 Io .oo

L10r262 .00

(S) $eot ion 208.9(d) of  the tax J.aw neads aa fol lows:

rrThe tax commiasion rtayl wheneven neceasary in onden
pnopenly to nefleet the entine net ineome of any
taxpayenl detenmine the year on period in whLch any
item of incorne on deduetion shal1 be Lncl,uded, with-
out regard to the roethod of accountJ.ng enployed by
the taxpayonSrl

(6 )  $ec t ion  208.9(a) (L )  o f  the  tax  law neads in  pant r

rr(a) Entine net incone ehalL not includer
"(l) incomer gains and Loeeee fnom subeidl.ary

cap i ta l - . r . r t

The State Tax Conmiselon heneby

DECIDES:

(A) The anount indlcated in Q, waa not a proper

deduct ion to Kinney fon the FYE 3/30/69r pursuant to Sect ion 208.9(d)

of the tax law, To give effect, for tax punposeor to a mers book

entny ehowing a loss of  $2f800f000 wouLd put form oven aubstance

and pnoduce an inpnopen tax neeult. The essence of the tnanEaction

was a tenponary tnanefen of the stoek to Independentl with the

latten retunning it to Kinney in the next fiseal year. On the return

of the etoekr Kinney nade an entry on its booke cnEditLng dividend
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i ncome o f  $516[21000 fon  the  FYE 9 /30 /70 .  Such en tny ,  however l  had

no effect on the fnanchiee tax Liabil ity of Kinney; eince sueh

dividend inoome wae elininated fnom State taxable income puneuant

to  Sec t ion  208 . I (a ) (L ) .

(E) The deficiency aet fonth at (4) ie affirncd, togethen

with interest in aecordance with Seetion 1084 of the tax law.

Dated r A3.bany t New York

th t s  14 th  Day  o f  Augus t  L975 .

STATE TAX COHHISSION


